
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

                                                                                      CASE NO: PFA/KZN/242/01/CN   

In the complaint between: 

 

N.R. Mbokazi                                                                    Complainant 
 

and  

 

Textile & Allied Workers Provident Fund                      First Respondent 
 
Protektor Provident Fund                                               Second Respondent  
 
 
 

DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint in terms of section 30A(3) of the Pension Funds Act of 1956 (“the 

Act”), which comprises of two legs; the first one being a challenge to the legality of a 

deduction, by a fund, of the balance of a housing loan from the complainant’s 

withdrawal benefit; and the second  being a challenge to the refusal by a transferee 

preservation fund to allow the complainant a withdrawal from the translocation 

benefit after the deduction of a housing loan debt by the transferor fund. The 

essence of the complaint, therefore, is that a dispute of law has arisen in relation to a 

fund, between the fund and the complainant.  

 

2. No hearing has been held; thus in coming to my decision, I have relied exclusively on 

the documentary evidence compiled in the course of the investigation conducted by 

my Assistant Adjudicator, Cikizwa Nkuhlu, and on the submissions of the parties to 

the complaint.  

3. The complainant is Nhlanhleni Richman Mbokazi, an adult male residing at Isipingo 
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in KwaZulu-Natal. He is unrepresented in these proceedings.   

 

4. The first respondent is the Textile and Allied Workers Provident Fund (“the provident 

fund”), a pension fund duly registered in terms of the Act. The fund is represented by 

Miss Zaheeda Mayet, the Legal Advisor of the fund’s administrators, NBC Holdings 

(Pty) Ltd. The fund’s administrators are NBC Consultants and Actuaries. 

 

5. The second respondent is the Protektor Preservation Fund (“the preservation fund”), 

a pension fund duly registered in terms of the Act. The fund is represented by Ms 

Michelle Franke from its Employee Benefits Legal Services Section.  

 

6. The complainant had been a member of the provident fund from March 1984, until 

his withdrawal from the fund on 30 November 1999. During September 1997 and 

November 1998, the complainant applied for, and was granted, home loans in the 

amounts of R5 153-95 and R4 500-00, respectively. It is not clear whether the loan 

was advanced by the employer or by the fund.  However, for the purposes of this 

determination, the same considerations apply whether it was granted by the fund or 

by the employer.  

 

7. At the time of the complainant’s withdrawal, the amount owing on the home loan was 

R3 026-48.  On his withdrawal, an after-tax withdrawal benefit of R74 926-72 

became payable to him in terms of the rules of the provident fund.  Rule 7.3, which 

governs the payment of benefits on termination of service, reads as follows:  

 
Payment of Benefit 
7.3.1    The benefit in terms of this rule shall be paid to the member as a lump sum.   

             Payment shall be made as soon as possible after the date of his leaving service. 

 

 

7.3.2 Instead of receiving the benefit entirely as a lump sum, the member may transfer 

all, or, subject to the proviso to this rule, part of the benefit to another approved  
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provident fund, a preservation provident fund, an approved pension fund or an 

approved retirement annuity fund; provided that transfer to a preservation provident 

fund is subject to the requirements of the Revenue authorities as specified from 

                                 time to time (my underlining).  

 

8. The complainant elected to have his withdrawal benefit transferred into the 

preservation fund.  Prior to paying out his benefit, the administrators of the provident 

fund, deducted the balance of the housing loan from the complainant’s withdrawal 

benefit, leaving an amount of R71 612-55 available for transfer into the preservation 

fund.  

   

9. On 19 November 1999, the complainant, assisted by Mr. Anthony Ries, a financial 

advisor from the preservation fund, completed an application form for membership of 

the preservation fund.  An important section of the Application Form reads as follows:  

  
PROTEKTOR bank account details: 
Nedbank account number: 1073 279 782                    Branch code: 10730904 

On transfer to Protektor the following amounts, if any: 

Were paid in cash to the member                                  R                      

Transferred to a retirement annuity fund                        R 

Transferred for other purposes (please specify)            R 3 026-48 (Housing loan) 

 

Please note: should any amounts be deducted from the benefit (such as housing loans or other 

loans) this will be treated as the member’s once only withdrawal from the fund.  

 

 

 

 

 

 

 

10. Another important section of the application form reads as follows: 
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8. Declaration by applicant  
 

* I confirm that the information brochure that accompanies this application form has been 

   given to me, and that I have been afforded the opportunity to read it in order to 

   understand the nature of the investment made by me, and to ask questions on matters 

   that are not clear to me.  

 
• I understand that the amount that is available to me on withdrawal prior to retirement may be 

       restricted in terms of the conditions imposed by the transferring fund, and that these 

             conditions, if any, have been explained to me.  

 

• I understand that subject to any restrictions from the transferring fund, I may not make more 

      than one withdrawal prior to retirement. Any remaining benefits will only be payable on my 

            retirement or death or disability, and confirm that these conditions, if any, have been 

            explained to me.  

   

• I understand that if I received part of the transfer benefit in cash, this amount will be 

            subtracted from the transfer benefit and I will not be entitled to a further withdrawal from the 

            balance in Protektor before retirement, death or disability.  This initial cash amount will 

            represent my one withdrawal allowable in Protektor.   

    

11. The complainant’s signature and the date of the application are appended 

immediately below the Declaration.  

  

12. The complaint reads as follows:  

 
Old Mutual is refusing to give me my total withdrawal, citing the fact that I received a cash 

amount of R3000-00 which was paid by Alexander Forbes towards my home loan. Alexander 

Forbes was our provident fund administrator, of which I fail to understand the relationship 

between the two. I never instructed Alexander Forbes to take the money. The issue was 

between my company, the Standard Bank and myself.  

 

I am not employed. I got children at technikons and at high schools. When I signed the 

declaration there were some sections of the forms which Tony Ries, an Old Mutual broker, said 
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were not important, and had nothing to do with me, but only for office use. Your intervention will 

be highly appreciated.  

 

13. The complainant seems to be implying that he was not aware that he was allowed to 

make only one withdrawal from the translocation benefit.  He further states that he 

never authorized the then administrators of the provident fund, Alexander Forbes 

Consultants and Actuaries, to deduct the balance of his housing loan from his 

withdrawal benefit.  

 

14. The provident fund’s response is to the effect that it was entitled by virtue of the 

provisions of section 37D (a) of the Act, to deduct the balance of the home loan from 

the withdrawal benefit.  On behalf of the preservation fund, it has been contended 

that it is bound by Rule 6.1 of its rules, by Rule 7.3.2 of the provident fund’s rules, 

and by the SARS’s  circular RF 1/98, not to allow more than one withdrawal from the 

translocation benefit.  It has further been denied that the relevant conditions of the 

investment as contained in the application form, and the conditions imposed by the 

provident fund on withdrawals, were not explained to the complainant before he 

signed the application form.  

 

15. The relevant portions of section 37D read as follows:  

 
A registered fund may- 

 

(a) deduct any amount due to the fund in respect of – 

 (i) a loan granted to a member in terms of section 19(5) (a); or 

 (ii) any amount for which the fund is liable under a guarantee furnished in respect 

           of a loan by some other person to a member for any purpose referred to in section 

           19(5) (a), 

 

      from the benefit to which the member or a beneficiary is entitled in terms of the rules of the    

     fund, to an amount not exceeding the amount which in terms of the Income Tax Act (Act 58    

    of 1962), may be taken by a member or beneficiary as a lump sum benefit as defined in the     



 Page 6 
 

   Second Schedule to that Act; 

 

(b) deduct any amount due by a member to his employer on the date of his retirement 

     or on which he ceases to be a member of the fund, in respect of- 

(i) (aa) a loan granted by the employer to the member for any purpose referred to in section 

                   19(5) (a); or 

       (bb) any amount for which the employer is liable under a guarantee furnished in respect of a 

              loan by some other person to the member for any purpose referred to in section 

             19(5) (a),  

  

       to an amount not exceeding the amount which in terms of the Income Tax Act, 1962, 

       may be taken by a member or beneficiary as a lump sum benefit as defined in the 

       Second Schedule to that Act.   

 

16. Section 19(5)(a) sets out the purposes for which a loan may be granted by a fund to 

its members as being, inter alia, the purchasing of a dwelling, or of land on which to 

erect a dwelling: the so-called “housing loans”.  

  

17. The provident fund was, therefore, entitled to deduct the housing loan from the 

complainant’s withdrawal benefit, regardless of whether the same had been 

advanced by the employer or by itself.  The complaint against the provident fund is, 

accordingly, dismissed.  

 

18. The issues that remain for determination are whether the preservation fund is 

justified in its refusal to allow the complainant to make a withdrawal from the 

preservation benefit, and whether the complainant was aware of the conditions 

attaching to the withdrawal from the transfer benefit before he signed the application 

form for membership of the preservation fund.  

 

19. Rule 6.1 of the preservation fund’s rules provides as follows: 

 
Right to a withdrawal benefit 
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A member shall, in respect of each and every transfer to the fund in terms of rule 3, have the 

right to receive a withdrawal benefit. Such withdrawal benefit shall be subject to any restriction in 

regard to withdrawals imposed at the time the transfer took place. Where the withdrawal is: 

 

(i) total, the member shall have no further claim to benefits under the fund in respect of  

   the transfer so withdrawn; 

 

(ii) partial, the member may not subsequently make any further withdrawal in respect of 

     the remainder of the benefit arising from the transfer from which the withdrawal has 

     been made.  

  

20. The right of a member to a withdrawal benefit in terms of the rules of the 

preservation fund is, accordingly, subject to any restriction imposed thereto by the 

rules of the transferring fund, in this case, the provident fund. Rule 7.3.2 of the 

provident fund’s rules makes the transfer of such a benefit to a preservation fund to 

be “subject to the requirements of the Revenue Authorities as specified from time to 

time”.  The requirements of the Revenue authorities referred to in casu are the 

provisions of the South African Revenue Services’ Practice Note RF 1/98.  

  

21. For our purposes, the relevant portions of the Practice Note are the introductory 

paragraph and paragraph 5, which read as follows:  

 
The purpose of this practice note is to lay down conditions under which so-called preservation 

funds will be approved for the purposes of the Income Tax Act. Resignation, retrenchment, 

dismissal or winding-up benefits from employer funds are collectively designated “translocation 

benefits” for purposes of this note. The contents of this note apply to each translocation benefit 

paid or payable into a preservation fund for the benefit of a member.  

 

 

 

5. Withdrawal benefits from the preservation fund 
No more than one withdrawal benefit may be paid by the preservation fund.  

Any amount deducted from the translocation benefit (excluding a transfer to a retirement annuity 
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fund as envisaged above), including deductions in terms of section 37D of the Pension Funds 

Act, is regarded as the member’s first and final withdrawal benefit from the preservation fund. 

 

22.  I have held in previous determinations, that the practice notes issued by the SARS 

have no legal standing or legal precedent, but are at the very best a reflection of the 

Commissioner for Inland Revenue’s opinion regarding the interpretation and 

application of the provisions contained in the Income Tax Act.  The ratio decidendi in 

those determinations is confirmed herein.  However, the present case is 

distinguished from the previous ones in that in casu, a rule of the preservation fund 

makes the payment of withdrawal benefits subject to the restrictions imposed by the 

provident fund, which in turn, incorporate the conditions laid down in the Practice 

Note.  The practice note has still not been elevated in status to a statutory provision 

or rule of a fund, but has become binding by virtue of being incorporated in the rules 

of the preservation fund. 

   

23. The rules of a fund are binding on the fund and the members, shareholders and 

officers thereof, and on any person who claims under the rules or whose claim is 

derived from a person so claiming.  The fund is thus bound by its rules to pay 

withdrawal benefits subject to the restrictions imposed by the rules of the transferring 

fund, which incorporate Practice Note RF1/98 of the SARS. The complainant, as a 

member of the fund, is also bound by its rules. He is thus not entitled to payment of 

his benefit contrary to the provisions of the rules of the fund. 

 

24. The issue of whether or not the complainant was aware that the deduction of the 

home loan from the withdrawal benefit would be his once-off withdrawal when he 

signed the application form is a factual enquiry that has to be decided with reference 

to the surrounding circumstances.   

 

25. In his complaint, the complainant does not state that he was not aware of that fact 

until he was informed by Old Mutual ex post facto. Rather, he is saying that the 
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administrators of the provident fund had no legal grounds to deduct that loan, in view 

of the fact that “the issue was between my company, the Standard Bank and myself”. 

 He goes on to mention the Declaration part of the application form, which 

coincidentally contains the conditions applicable to his investment in the preservation 

fund, without any prompting to do so.  For somebody who was not given an 

opportunity to read the application form, it is very strange that he automatically refers 

to the exact section of the application form which contains the conditions applicable 

to the investment.  I, therefore, find his excuse of not being allowed to read through 

the application form before signing it as being disingenuous. He is probably raising it 

as an attempt to beef up his allegation that he was not aware that the housing loan 

deduction would be his once-off withdrawal.   

 

26. For a person of the complainant’s age and maturity to enter into a contract and 

append his signature to a document without reading it first and acquainting himself 

with its contents amounts to recklessness, which borders on irresponsibility.  Even if I 

accept that the complainant had not read the application form before signing it, on 

the basis of the maxim caveat subscriptor, which has been correctly referred to by 

the fund in its response, he is presumed to have known its contents when he put his 

signature to the document.   

 

27. On the basis of the doctrine of quasi-mutual assent, the fund was reasonably entitled 

to assume that by signing the document, he was signifying his intention to be bound 

by it.  To quote Innes CJ in Burger v Central SAR 1903 TS 571 at 578: 

 
It is a sound principle of law that a man, when he signs a contract, is taken to be bound 

by the ordinary meaning and effect of the words which appear over his signature. 

 

 

28. By reason of the foregoing, the complainant is held to be bound to the conditions set 

out in the application form.  
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29. Having made the above findings, therefore, I am satisfied that the complaint is 

without merit, and am accordingly dismissing the same.  

 

 

DATED AT CAPE TOWN ON THIS 30TH DAY OF NOVEMBER 2001. 

 

 

 

 

_________________________________ 

JOHN MURPHY 
PENSION FUNDS ADJUDICATOR 


	JOHN MURPHY

